
STATE OF NORTH CAROLINA                                       IN THE GENERAL COURT OF JUSTICE 
                                                                                                        SUPERIOR COURT DIVISION 
COUNTY OF WAKE                                                                                  18 CVS 014001 

COMMON CAUSE, et al., 

Plaintiffs, 

v. 

DAVID LEWIS, IN HIS OFFICIAL CAPACITY AS SENIOR 
CHAIRMAN OF THE HOUSE SELECT COMMITTEE ON 
REDISTRICTING, et al., 

Defendants.

BRIEF IN SUPPORT OF 
PLAINTIFFS’ THIRD 

MOTION TO COMPEL 
(SUBPOENA TO  

NORTH CAROLINA 
REPUBLICAN PARTY) 



Plaintiffs submit this brief in support of their motion to compel the production of 

documents by the North Carolina Republican Party (“NC GOP”).  Plaintiffs filed this motion to 

compel on April 17, 2019, but informed the Court that no action was needed at that time because 

the NC GOP had represented that it had begun searching for, and would produce, responsive 

documents.  However, as of this filing more than three weeks later, the NC GOP still has not 

produced a single document, and still has not provided any written objections or responses at all 

to the subpoena issued over two months ago.  Plaintiffs request that this Court compel the 

NC GOP to produce all responsive documents within ten days after the Court’s order, and make 

clear in the Court’s order that the NC GOP has waived any privilege or other objections.  

Plaintiffs further request that the Court award Plaintiffs their attorneys’ fees and costs in 

connection with this motion, and that the Court permit Plaintiffs to delay the deposition of the 

NC GOP until one week after it has completed producing documents.     

BACKGROUND 

On March 8, 2019, Plaintiffs issued a subpoena to the NC GOP requesting documents 

regarding the redrawing of the North Carolina House and Senate districts and related 

communications with Defendants.  See Ex. A.  The subpoena called for the NC GOP to produce 

the requested materials by April 8, 2019.  Id.

The NC GOP did not respond at all to the subpoena by the return date of April 8.  The 

NC GOP never contacted Plaintiffs regarding the subpoena or otherwise communicated any 

objection or other response.  Having received no response, on April 10, Plaintiff contacted an 

attorney who has represented the NC GOP in another pending matter, and that attorney indicated 

that another attorney, John Lewis, was representing the NC GOP in connection with this case.  

Plaintiffs contacted Mr. Lewis, who confirmed that the NC GOP had received the subpoena and 
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had not responded by the return date.  Mr. Lewis indicated that the NC GOP at that time was 

conducting a search for responsive materials.   

On April 17, Plaintiffs spoke with Mr. Lewis, who indicated that the NC GOP was 

continuing to search staff emails and would produce responsive documents in short order.  Mr. 

Lewis further indicated that the NC GOP had located hard drives that likely contained responsive 

materials, but the hard drives were password-protected, and the NC GOP was hiring a vendor to 

help access the hard drives.  See Ex. B (4/29/19 e-mail from Mackie to Lewis).  Because April 

17 was the deadline for the close of written fact discovery, Plaintiffs filed their motion to compel 

on April 17 but indicated that no action was needed from the Court at that time given the NC 

GOP’s representation that it would soon begin producing responsive documents. 

 On April 29, Plaintiffs followed up again with Mr. Lewis, advising that Plaintiffs would 

ask the Court to take action on the motion to compel unless the NC GOP completed its 

production of materials by May 3.  On May 2, Mr. Lewis responded that the NC GOP  had 

“located several hard drives and computers which [they] believe will contain any information 

relating to redistricting matter,” and which had “been delivered to an IT company to crack the 

password protection and to begin performing key word searches for relevant documents.”  Ex. B 

(5/2/19 e-mail from Lewis to Mackie).  Mr. Lewis indicated that the NC GOP was “also 

performing key word searches on hardware currently located at our headquarters as well,” and 

“[a]s soon as we have the results of our searches we will produce the information.”  Id. 

To avoid involving the Court unless absolutely necessary, Plaintiffs decided to wait and 

see whether the NC GOP would in fact begin producing documents, as Mr. Lewis represented.  

However, Plaintiffs asked Mr. Lewis to confirm that party staff and leaders were searching their 

e-mail accounts, and Plaintiffs provided a list of keywords that should be used for relevant 
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searches.  Ex. B (5/2/19 e-mail from Mackie to Lewis).  Mr. Lewis responded on May 2, stating 

that he would verify which e-mail accounts were being searched and would pass along the 

keywords that Plaintiffs provided.  Id. (5/2/19 e-mail from Lewis to Mackie). 

As of this May 9 filing, Plaintiffs have received no further update from the NC GOP, and 

the NC GOP has not produced a single document or served any written objections or responses, 

even though their response to the subpoena was due a month ago, on April 8, 2019. 

ARGUMENT        

North Carolina Rule of Civil Procedure 37 provides that a party may move to compel 

discovery responses when the recipient of a discovery request fails to respond.  With respect to 

third-party subpoenas specifically, Rule 45(e)(1) provides that “[f]ailure by any person without 

adequate excuse to obey a subpoena served upon the person may be deemed a contempt of 

court,” and that “[f]ailure by any party without adequate cause to obey a subpoena served upon 

the party shall also subject the party to the sanctions provided in Rule 37(d).”   

Here, Plaintiffs served their subpoena seeking documents from the NC GOP on March 8, 

the NC GOP’s response was due on April 8, and as of May 9, the NC GOP still has failed to 

produce any documents or to provide any written objections or responses.  There is no 

justification for the NC GOP’s complete failure to comply with its discovery obligations, and an 

order compelling prompt production of responsive documents is warranted. 

Moreover, because the NC GOP did not serve timely written objections and responses to 

the subpoena, this Court should make clear in its order that the NC GOP has waived any 

privilege or other objections.  It is black-letter law that a party “waive[s] its right to object” to 

discovery requests on privilege grounds where it does not serve timely objections and responses.  

Harrington Mfg. Co. v. Powell Mfg. Co., 26 N.C. App. 414, 415, 216 S.E.2d 379, 380 (1975).  

“[F]ailure to assert a proper objection, with a privilege log if applicable, constitutes a waiver of 
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said objections.”  Warren v. Sessoms & Rogers, P.A., No. 7:09-CV-00159-BO, 2012 WL 

13024154, at *4 (E.D.N.C. Nov. 26, 2012); see also United States v. $43,660.00 in U.S. 

Currency, No. 1:15CV208, 2016 WL 1629284, at *5 (M.D.N.C. Apr. 22, 2016) (“Claimant’s 

failure to timely raise the objection and privilege resulted in their waiver”); Phillips v. Dallas 

Carriers Corp., 133 F.R.D. 475, 477 (M.D.N.C. 1990) (“It is well settled that the failure to make 

a timely objection in response to a Rule 34 request results in waiver.”).  The NC GOP has 

waived any right to assert privilege or other objections to the subpoena. 

In addition, pursuant to Rule 37(a) and Rule 45(e), this Court should award Plaintiffs 

their fees and costs in connection with this motion.  Rule 37(a)(4) provides that, where a motion 

to compel is granted, “the court shall, after opportunity for hearing, require the party or deponent 

whose conduct necessitated the motion . . . to pay to the moving party the reasonable expenses 

incurred in obtaining the order, including attorney’s fees, unless the court finds that the 

opposition to the motion was substantially justified or that other circumstances make an award of 

expenses unjust.”  Thus, an award of fees and expenses is “mandatory” upon granting a motion 

to compel, Graham v. Rogers, 121 N.C. App. 460, 463, 466 S.E.2d 290, 293 (1996), unless the 

party that resisted discovery can show its opposition was “substantially justified” or awarding 

fees and expenses otherwise would be unjust.  “[T]he burden of proving the non-compliance was 

justified” rests with the party compelled to produce discovery.  Graham, 121 N.C. App. at 4635, 

466 S.E.2d at 294.  “The trial court also retains inherent authority to impose sanctions for 

discovery abuses beyond those enumerated in Rule 37.”  Cloer v. Smith, 132 N.C. App. 569, 573, 

512 S.E.2d 779, 782 (1999). 

The NC GOP cannot meet its burden to show that its failure to comply with the subpoena 

is justified.  Indeed, Plaintiffs made every effort to avoid motions practice on this subpoena, but 
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the NC GOP’s continued failure to produce any documents has necessitated Plaintiffs’ filing this 

motion and supporting brief.  An award of fees and costs in light of the NC GOP’s conduct is 

more than warranted. 

Finally, Plaintiffs request that the Court order that the deposition of the NC GOP may be 

taken within one week after the NC GOP completes its production of responsive documents.  

The NC GOP’s deposition is currently scheduled for May 16, one day before the May 17 

deadline for the close of fact discovery under the Stipulated Case Management Order.  Good 

cause exists for extending that deadline to allow Plaintiffs to take the NC GOP’s deposition 

sufficiently after all of its documents have been produced. 

* * * 

WHEREFORE, Plaintiffs request that the Court grant the motion to compel and order the 

NC GOP to produce documents responsive to Plaintiffs March 8, 2019 subpoena within ten days 

after the Court’s order; make clear in the Court’s order that the NC GOP has waived any 

privilege or other objections to the subpoena; award Plaintiffs their fees and costs in connection 

with this motion; and permit Plaintiffs to take the deposition of the NC GOP within one week 

after the NC GOP’s production of responsive documents is complete. 
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Respectfully submitted this the 9th day of May, 2019 

POYNER SPRUILL LLP 

By: /s/Caroline P. Mackie 
Edwin M. Speas, Jr. 
   N.C. State Bar No. 4112 
Caroline P. Mackie 
   N.C. State Bar No.  41512 
P.O. Box 1801 
Raleigh, NC  27602-1801 
(919) 783-6400  
espeas@poynerspruill.com 

Counsel for Common Cause, the North 
Carolina Democratic Party, and the 
Individual Plaintiffs 

*Admitted Pro Hac Vice

ARNOLD AND PORTER 
 KAYE SCHOLER LLP 

R. Stanton Jones* 
David P. Gersch*  
Elisabeth S. Theodore* 
Daniel F. Jacobson* 
601 Massachusetts Avenue NW 
Washington, DC 20001-3743 
(202) 954-5000  
stanton.jones@arnoldporter.com 

PERKINS COIE LLP 

Marc E. Elias* 
Aria C. Branch* 
700 13th Street NW 
Washington, DC 20005-3960 
(202) 654-6200 
melias@perkinscoie.com 

Abha Khanna* 
1201 Third Avenue, Suite 4900 
Seattle, WA  98101-3099 
(206) 359-8000 
akhanna@perkinscoie.com 

Counsel for Common Cause and the 
Individual Plaintiffs 
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CERTIFICATE OF SERVICE 

I hereby certify that I have this day served a copy of the foregoing by email, addressed to 
the following persons at the following addresses which are the last addresses known to me: 

Amar Majmundar 
Stephanie A. Brennan 
Paul M. Cox 
NC Department of Justice 
P.O. Box 629 
114 W. Edenton St. 
Raleigh, NC 27602 
amajmundar@ncdoj.gov 
sbrennan@ncdoj.gov 
pcox@ncdoj.gov 
Counsel for the State Board of Elections and 
Ethics Enforcement and its members

Phillip J. Strach 
Michael McKnight 
Alyssa Riggins 
Ogletree, Deakins, Nash, Smoak & Stewart, 
P.C. 
4208 Six Forks Road, Suite 1100 
Raleigh, NC  27609 
Phillip.strach@ogletree.com 
Michael.mcknight@ogletree.com 
Alyssa.riggins@ogletree.com 
Counsel for the Legislative Defendants 

John E. Branch III 
H. Denton Worrell 
Nathaniel J. Pencook 
Shanahan McDougal, PLLC 
128 E. Hargett Street, Suite 300 
Raleigh, NC 27601 
jbranch@shanahanmcdougal.com 
dworrell@shanahanmcdougal.com 
npencook@shanahanmcdougal.com 
Counsel for the Defendant-Intervenors 

E. Mark Braden 
Richard B. Raile 
Trevor M. Stanley 
Baker & Hostetler, LLP 
Washington Square, Suite 1100 
1050 Connecticut Ave., N.W. 
Washington, DC 20036-5403 
rraile@bakerlaw.com 
mbraden@bakerlaw.com 
tstanley@bakerlaw.com 
Counsel for the Legislative Defendants

This the 9th day of May, 2019. 

/s/Caroline P. Mackie    
Caroline P. Mackie 



EXHIBIT A



STATE OF NORTH CAROLINA 18-CVS-014001

WAKE

Common Cause, at al.,

County
In The General Court Of Justice

□ District [x] Superior Court Division

Additional File Numbers

VERSUS

SUBPOENA
David Lewis, in his Official Capacity as Senior Chairman of the

G.S. 1A-1, Rule 45: 8-59, -61,-63; 15A-801, -802
Party Requesting Subpoena NOTE TO PARTIES NOT REPRESENTED BY COUNSEL: Subpoenas may be produced at your request, but must be

Stale/Plaintiff Q Defendant signed and issued by the office of the Clerk of Superior Court, or by a magistrate or judge.
Name And Address Of Person Subpoenaed Alternate Address
North Carolina Republican Party
1506 Hillsborough St

Raleigh NC 27605
Telephone No. Telephone No.

(919) 828-6423
YOU ARE COMMANDED TO: (check all that apply)
D appear and testify, in the above entitled action, before the court at the place, date and time indicated below,
n appear and testify, in the above entitled action, at a deposition at the place, date and time indicated below,
[x] produce and permit inspection and copying of the following items, at the place, date and time indicated below,

[x] See attached list. (List here if space sufficient)

For a list of documents to produce, see the attachment to this Subpoena.

Name And Location Of Court/Place Of Deposition/Place To Produce
Foyner Spruill LLP
301 Fayetteville St., Suite 1900
Raleigh, NC 27601

Dale To Appear/Produce, Until Released
The date to produce requested items is 4/08/2019,

Time To Appear/Produce, Until Released ,

5:00 PM
Date

03/08/2019

[~1 Deputy CSC
I  I Magistrate

I  I Assistant CSC
[>^ Attomey^A

rn Clerk Of Superior Court
I  I District Court Judge
I  I Superior Court Judge

Name And Address OfApplicant Or Applicant's Attorney
Edwin M. Speas, Esq.
Poyner Spruill LLP
301 Fayetteville St., Suite 1900
Raleigh, NC 27601
Telephone No. Of Applicant Or Applicant's Attorney

919-783-2881

RETURN OF SERVICE

I certify this subpoena was received and served on the person subpoenaed as follows:
By n personal delivery. Q registered or certified mail, receipt requested and attached.

□ telephone communication by Sheriff (use only for a witness subpoenaed to appear and testify).
n telephone communication by local law enforcement agency (use only for a witness subpoenaed to appear and testify in a criminal case).

NOTE TO COURT: If the witness was served by telephone communication from a local law enforcement agency in a criminal case, the
court may not issue a show cause order or order for arrest against the witness until the witness has been served personally with the written
subpoena.

n I was unable to serve this subpoena. Reason unable to serve: .
SerriceFee | j pa/tf DateServed Name OfAuthorized Server (type or print) Signature Of Authorized Server We/Agency
$  □Oue
NOTE TO PERSON REQUESTING SUBPOENA: A copy of this subpoena must be delivered, mailed or faxed to the attomey for each party in this case.
If a party Is not represented by an attomey. the copy must be mailed or delivered to the party. This does not apply in criminal cases.
AOC-G-100, Rev. 2/18 (Please see reverse side)
©2018 Administrative Office of the Courts

















EXHIBIT B
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Jacobson, Daniel

From: Mackie, Caroline P. <CMackie@poynerspruill.com>

Sent: Thursday, May 2, 2019 3:25 PM

To: Jones, Stanton; Theodore, Elisabeth; Speas, Edwin M.; Jacobson, Daniel; 

zzz.External.AKhanna@perkinscoie.com

Subject: Fwd: Common Cause v. Lewis (18-CVS-14001) - Subpoena to NC Republican Party

 External E-mail 

FYI  

Caroline Mackie  
Poyner Spruill LLP  
cmackie@poynerspruill.com
919.783.1108 

Begin forwarded message: 

From: John Lewis <ncgop8th@gmail.com> 
Date: May 2, 2019 at 3:18:52 PM EDT 
To: "Mackie, Caroline P." <CMackie@poynerspruill.com> 
Subject: Re: Common Cause v. Lewis (18-CVS-14001) - Subpoena to NC Republican Party

The email accounts are being search. I will verify which email accounts, and I have passed along the 
additional key words to be included in the search parameters.  

John Lewis  

On Thu, May 2, 2019 at 11:37 AM Mackie, Caroline P. <CMackie@poynerspruill.com> wrote: 

John,

First, can you confirm whether current party staff and leaders are searching or have searched their 
email accounts at all?  If so, please let me know whose accounts have been searched and what terms 
were used for that search.  

Second, we would suggest the following terms for a search of the hard drives and all email accounts of 
staff and leadership:

Redistrict! 

Gerrymander! 
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Hofeller 

Oldham 

Wynn 

ceticheal@aol.com

thofeller@rnchq.org

dloesq@aol.com

HB 927 

SB 691 

HB 937 

SB 455 

SB 453 

SB 2 

House Plan 

Senate Plan 

Thanks,

Caroline

From: John Lewis [mailto:ncgop8th@gmail.com]  
Sent: Thursday, May 02, 2019 10:03 AM 
To: Mackie, Caroline P. <CMackie@poynerspruill.com> 
Subject: Re: Common Cause v. Lewis (18-CVS-14001) - Subpoena to NC Republican Party 

As I have mention previously, the North Carolina Republican Party intends to fully comply with the 
subpoena. As an update, we have located several hard drives and computers which we believe will 
contain any information relating to redistricting matter. These items have been delivered to an IT 
company to crack the password protection and to begin performing key word searches for relevant 
documents. We are also performing key word searches on hardware currently located at our 
headquarters as well. As soon as we have the results of our searches we will produce the information.  
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In an effort to ensure full compliance, if there are particular key word searches that you desire to be 
performed, please provide that information to me and I will have those searches performed as well. 

We hope to have information available very shortly. 

John M. Lewis 

On Mon, Apr 29, 2019 at 2:55 PM Mackie, Caroline P. <CMackie@poynerspruill.com> wrote: 

John, 

I write to follow up on our phone conversation from April 17 regarding the subpoena served on the NC 
Republican Party in the above-referenced case.  In that conversation, you informed me that the Party 
had a hard drive containing responsive material that was encrypted, but the Party was in the process 
of hiring someone to access it.  You also stated that the current Executive Director and the two prior 
directors said “they had nothing to do with redistricting,” but that all staff were searching their email 
for responsive documents. 

In the meantime, out of an abundance of caution, we filed a motion to compel because the Party had 
not responded to the subpoena.  To date, we have received nothing from the NC Republican Party in 
response to the subpoena served on March 8 (with a production date of April 8).  As of today, we have 
not calendared that motion for hearing.  Given the passage of time, the case management schedule, 
and the considerable tardiness of the Party, we can wait no longer. 

We intend to inform the court on Friday, May 3 of these facts and to ask the court to take action on 
the motion to compel, unless the Party’s document production has been completed by then.  Please 
also send us confirmation of the search terms the Party has used in searching documents and emails 
and send us the list of custodians whose materials the Party is searching.  

Thank you for your prompt attention to this matter, and I look forward to hearing back from you. 

Caroline 
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Caroline P. Mackie | Partner

301 Fayetteville Street, Suite 1900, Raleigh, NC 27601

PO Box 1801, Raleigh NC 27602-1801

D: 919 783 1108 |  M: 919 909-8036

cmackie@poynerspruill.com | www.poynerspruill.com
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This message constitutes a confidential attorney-client communication. If you have received this communication 
in error, do not read it. It is not intended for transmission to, or receipt by, any unauthorized persons. Please 
delete it from your system without copying it, and notify the sender by reply email or by calling 919-783-6400, 
so that our address record can be corrected. Thank you. 
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